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§ 2502.7 Initial determination. 
The General Counsel or his or her 

designee shall have the authority to 
approve or deny requests received pur-
suant to these regulations. The deci-
sion of the General Counsel shall be 
final, subject only to administrative 
review as provided in § 2502.10. 

[45 FR 47112, July 14, 1980. Redesignated and 
amended at 49 FR 28234, July 11, 1984; 56 FR 
5742, Feb. 13, 1991] 

§ 2502.8 Prompt response. 
(a) The General Counsel or his or her 

designee shall either approve or deny a 
request for records within 10 working 
days after receipt of the request unless 
additional time is required for one of 
the following reasons: 

(1) It is necessary to search for, col-
lect, and appropriately examine a volu-
minous amount of separate and dis-
tinct records which are demanded in a 
single request; or 

(2) It is necessary to consult with an-
other agency having a substantial in-
terest in the determination of the re-
quest or among two or more compo-
nents of the agency having substantial 
subject matter interest therein. 

(b) When additional time is required 
for one of the reasons stated in para-
graph (a) of this section, the General 
Counsel or his or her designee shall ac-
knowledge receipt of the request with-
in the 10 workday period and include a 
brief explanation of the reason for the 
delay, indicating the date by which a 
determination will be forthcoming. An 
extended deadline adopted for one of 
the reasons set forth above may not ex-
ceed 10 additional workdays. 

[45 FR 47112, July 14, 1980. Redesignated and 
amended at 49 FR 28234, July 11, 1984] 

§ 2502.9 Responses—form and content. 
(a) When a requested record has been 

identified and is available, the General 
Counsel or his or her designee shall no-
tify the person making the request as 
to where and when the record is avail-
able for inspection or the copies will be 
available. The notification shall also 
advise the person making the request 
of any fees assessed under § 2502.13 here-
of. 

(b) A denial or partial denial of a re-
quest for a record shall be in writing 

signed by the General Counsel or his or 
her designee and shall include: 

(1) The name and title of the person 
making the determination; 

(2) A reference to the specific exemp-
tion under the Freedom of Information 
Act authorizing the withholding of the 
record, and a brief explanation of how 
the exemption applies to the record 
withheld; or 

(3) A statement that, after diligent 
effort, the requested records have not 
been found or have not been adequately 
examined during the time allowed by 
§ 2502.9, and that the denial will be re-
considered as soon as the search or ex-
amination is complete; 

(4) A statement that no agency 
records are responsive to the request. 

(5) A statement that the denial may 
be appealed to the Deputy Director 
within 30 days of receipt of the denial 
or partial denial. 

If a requested record cannot be located 
from the information supplied, or is 
known to have been destroyed or other-
wise disposed of, the person making the 
request shall be so notified and the 
legal authority for disposition shall be 
cited. 

[45 FR 47112, July 14, 1980. Redesignated and 
amended at 49 FR 28234, July 11, 1984; 56 FR 
5742, Feb. 13, 1991] 

§ 2502.10 Appeals to the Deputy Direc-
tor from initial denials. 

(a) When the General Counsel or his 
or her designee had denied a request for 
records in whole or in part, the person 
making the request may, within 30 
days of its receipt, appeal the denial to 
the Deputy Director. The appeal must 
be in writing, addressed to the Deputy 
Director, Office of Administration, 725 
17th Street NW., Washington, DC 20503 
and clearly labeled as a ‘‘Freedom of 
Information Act Appeal’’. 

(b) The Deputy Director will act upon 
the appeal within 20 workdays of its re-
ceipt. The Deputy Director may extend 
the 20 day period of time by any num-
ber of workdays which could have been 
claimed and consumed by the General 
Counsel or his or her designee under 
§ 2502.9 but which were not claimed and 
consumed in making the initial deter-
mination. The Office of Administra-
tion’s action on an appeal shall be in 
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writing, signed by the Deputy Director 
of the Office. 

(c) If the decision is in favor of the 
person making the request, the Deputy 
Director shall order records promptly 
made available to the person making 
the request. 

(d) A denial in whole or in part of a 
request on appeal shall set forth the 
exemption relied on and a brief expla-
nation of how the exemption applied to 
the records withheld and the reasons 
for asserting it, if different from that 
described by the General Counsel or his 
or her designee under § 2502.10. The de-
nial shall state that the person making 
the request may, if dissatisfied with 
the decision on appeal, file a civil ac-
tion in the district in which the person 
resides or has his principal place of 
business, in the district where the 
records are located, or in the District 
of Columbia. 

(e) No personal appearance, oral ar-
gument or hearing will ordinarily be 
permitted in connection with an appeal 
to the Office of Administration. 

(f) On appeal, the Office may reduce 
any fees previously assessed. 

[45 FR 47112, July 14, 1980. Redesignated and 
amended at 49 FR 28234, July 11, 1984; 56 FR 
5742, Feb. 13, 1991] 

CHARGES FOR SEARCH AND 
REPRODUCTION 

§ 2502.11 Definitions. 
For the purpose of this part: 
(a) All the terms defined in the Free-

dom of Information Act apply. 
(b) A statute specifically providing for 

setting the level of fees for particular 
types of records (5 U.S.C. 552(a)(4)(vi)) 
means any statute that specifically re-
quires a government agency, such as 
the Government Printing Office (GPO) 
or the National Technical Information 
Service (NTIS), to set the level of fees 
for particular types of agencies in 
order to: 

(1) Serve both the general public and 
private sector organizations by conven-
iently making available government 
information; 

(2) Ensure that groups and individ-
uals pay the cost of publications and 
other services that are for their special 
use so that these costs are not borne by 
the general taxpaying public; 

(3) Operate an information dissemi-
nation activity on a self-sustaining 
basis to the maximum extent possible; 
or 

(4) Return overdue revenue to the 
Treasury for defraying, wholly or in 
part, appropriated funds used to pay 
the cost of disseminating government 
information. 
Statutes, such as the User Fee Statute, 
which only provide a general discussion 
of fees without explicitly requiring 
that an agency set and collect fees for 
particular documents do not supersede 
the Freedom of Information Act under 
section (a)(4)(A)(vi) of that statute. 

(c) The term direct costs means those 
expenditures that OA incurs in search-
ing for and duplicating (and in the case 
of commercial requestors, reviewing) 
documents to respond to a FOIA re-
quest. Direct costs include, for exam-
ple, the salary of the employee per-
forming the work (the basic rate of pay 
for the employee plus 16 percent of that 
rate to cover benefits) and the cost of 
operating duplicating machinery. Not 
included in direct costs are overhead 
expenses such as costs of space, and 
heating or lighting the facility in 
which the records are stored. 

(d) The term search includes all time 
spent looking for material that is re-
sponsive to a request, including page- 
by-page or line-by-line identification of 
material within documents. OA em-
ployees should ensure that searching 
for material is done in the most effi-
cient and least expensive manner so as 
to minimize costs for both the agency 
and the requestor. For example, em-
ployees should not engage in a line-by- 
line search when merely duplicating an 
entire document would prove the least 
expensive and quicker method of com-
plying with a request. Search should be 
distinguished, moreover, from review of 
material in order to determine whether 
the material is exempt from disclosure 
(see paragraph (f) of this section). 
Searches may be done manually or by 
computer using existing programming. 

(e) The term duplication refers to the 
process of making a copy of a docu-
ment necessary to respond to a FOIA 
request. Such copies can take the form 
of paper copy, microform, audio-visual 
materials, or machine readable (e.g. 
magnetic tape or disk), among others. 

VerDate Aug<04>2004 08:27 Jan 23, 2005 Jkt 205010 PO 00000 Frm 00439 Fmt 8010 Sfmt 8010 Y:\SGML\205010T.XXX 205010T


